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Gurrent Lopics. 


HANCELLOR ALEXANDER T. Mc- 
GILL, who died in Jersey City, 

N. J., recently, was comparatively a 
young man. He was born in Allegany City, 
Pa., in 1845, taking up his residence in 
Jersey City nine years later. Graduating 
from Princeton in 1864 and from the Colum- 
bia Law School in 1866, he was, the follow- 
ing year, admitted to the bar. In 1874 and 
1875 he was city attorney for the city of 
Bayonne, and in these years also represented 
the old First assembly district of Hudson 
county in the assembly, taking a prominent 
and active part in legislation during his term 
of office. For five years he served as prose- 
cutor of pleas in Hudson county, and when 
Judge Abram Q. Garretson died, Mr. Mc- 
Gill was appointed to succeed him. He 
served as judge until 1887, when Governor 
Green appointed him chancellor, on March 
29. In 1895 he ran for governor of New 
Jersey on the Democratic ticket, but was de- 
feated by John W. Griggs. Since then he 
had given the closest attention to the duties 
of the office. The death of the chancellor 
followed a long and painful illness, and while 
not wholly unexpected, was sudden, it hav- 
ing been supposed he would survive for 
some months. His illness, which reduced 
him in a few months from 160 to 90 pounds, 
was borne with admirable patience and 
Vox. 61— No. 20. 





resignation. The loss to the State, to the 
judiciary and to the bar will be deeply felt, 
for the chancellor’s long association with the 
jurisprudence of the State had won for him 
the confidence, esteem and affectionate re- 
gard of all. His demise carries with it an- 
other warning to the profession, for it was 
wholly due to overwork. His indomitable 
will and ambition are shown in the fact that 
on the Monday preceding his death the chan- 
cellor insisted upon attending to some im- 
portant matters, and on that and the follow- 
ing day, although exceedingly weak, he 
signed no less than seventy-seven chancery 
orders. The last order signed by him was 
in the case of Jackson v. The Paterson Iron 
Works, in which several thousand dollars 
belonging to the Garret Hobart estate was 
involved. He had intended to resign on the 
first of June, although his term had another 
year to run, and it was his strongest desire 
to recover sufficiently to put his affairs in 
order before tendering his resignation to the 
governor. There seems no doubt that the 
duties and responsibilities of the office 
killed him. 





The Supreme Court of the United States 
recently passed upon the question of the 
right of a State to prohibit all work except 
that of necessity on Sunday, and reached the 
same conclusion it has previously announced 
in similar cases. That now referred to was 
the case of Petit against the State of Minne- 
sota, and involved the question of the con- 
stitutionality of a statute prohibiting all 
work on Sunday, and the keeping open of 
shaving parlors on that day in particular. 
Refusing to indorse the contention of the 


plaintiff that shaving and hair-cutting could 
be justified as a work of necessity or charity, 


the court pointed out that the law does not 
forbid a man shaving himself or getting 
some one else to shave him, but the keeping 
open of a barber shop for that purpose on 
Sunday, and that the object being mainly to 
protect the employes by insuring them a day 
of rest, no adequate ground could be per- 
ceived for interfering with the wide discre- 
tion exercised by the States in such matters 
The court said: 
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Courts will take judicial notice of the fact that, 
in view of the custom to keep barber shops open 
in the evening as well as in the day, the employes 
in them work more, and during later, hours than 
those engaged in many other occupations, and that 
this is especially true on Saturday afternoons and 
evenings; also that owing to the habt of so many 
men to postpone getting shaved until Sunday, if 
such shops were to be permitted to be kept open 
on Sunday the employes would ordinarily be de- 
prived of rest during half of that day. 


It may be worth while to add that the Su- 
preme Court of the United States has uni- 
formly recognized State laws relating to the 
observance of Sunday as enacted in the legit- 
imate exercise of the police power of the 
State. That the cessation from labor on 
Sunday is a rule of conduct which the whole 
civilized world recognizes as essential to the 
physical and moral well-being of society is 
alsc a fact to be reckoned with in the con- 
sideration of the question presented in this 
case. 


Judge Stover, of the New York Supreme 
Court, sitting in New York, recently deliv- 
ered a decision of great interest to all persons 
connected with secret societies, particularly 
those of the Masonic order. It was in the 
case of Robert Kopp, a manufacturer of 78 
(Barclay street, New York, against the 
Grand Lodge of Free and Accepted Masons 
of the State of New York. The facts of the 
case show that Mr. Kopp, who had been a 
Mason for 23 years, and was a past master 
of Strict Observance Lodge, No. 94, in 
March, 1899, was ordered to appear before 
three commissioners and stand trial on the 
charge of having written a letter to the then 
grand master, William A. Sutherland, in 
which he assailed the grand master. 

‘Mr. Kopp appeared at one meeting, but 
refused to take part in the proceedings, de- 
claring that the commission had not been 
properly appointed. He failed to appear at 
the next hearing, and evidence was produced 
to show that he had written the letter. It 
was decided to expel him, and sentence was 
affirmed by the commission on appeals, and 
was fully approved at the annual communi- 
cation of the Grand Lodge in June, 1899. 

This was the highest tribunal in the order, 








so Mr. Kopp appealed to the civil courts, 
and in this decision Justice Stover affirmed 
the action of the Masonic court, holding that 
when men joined fraternal organizations and 
subscribed to their laws they must abide by 
those laws. 

“ As to the allegation that the punishment 
was too severe,” said the justice, “that is a 
matter with which this court has nothing to 
do. If the court below had jurisdiction to 
try the plaintiff, it had jurisdiction to fix the 
punishment of expulsion. Whether it was 
commensurate with the crime, or whether it 
was excessive, this court cannot decide. It 
will be seen that all of these alleged errors 
were, if errors at all, of judgment, not affect- 
ing jurisdiction, and were reviewable by the 
commission of appeals, whose judgment 
was not subject to review by the court. It 
was a case wholly for the Masonic tribunal. 

“ Again, objection is made that all tri- 
bunals were subject to the direction, in some 
way or other, of the grand master, and that, 
therefore, upon the charge made against the 
plaintiff the grand master was disqualified. 
If this were so it would be impossible for the 
order to try a person who desired to assail 
the grand master, and it would only be nec- 
essary for an offender to direct his offense 
against the grand master, and however much 
deserving of punishment, he would escape 
entirely by having made this selection of the 
object of his offense. 

“T am unable to discover any grounds 
upon which this court could interfere. 
When the plaintiff became a Mason he sub- 
mitted himself to the government of the 
order as prescribed by its constitution and 
by-laws. Whatever right he obtained he 
obtained from the society itself. He held 
those rights subject to the laws of the gov- 
erning body, and to no other. He was 
bound to conduct himself in accordance with 
the rules and laws of the society, and he 
knew that if the failed so to conduct himself 
he was amenable to the court established by 
the organization itself. He was, at the time 
of committing the second offense, under dis- 
cipline and suspension for a former offense 
against the laws of the order. It was in this 
action that the letter of the grand master 
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was written, the reply to which was the sub- 
ject of the trial now under investigation. 
That such letter was a gross violation of 
Masonic obligations, Masonic conduct and 
Masonic law, there can be no question. 

“If | am correct in the views I have stated 
above, his trial was strictly in accordance 
with the rules of procedure established by 
the order, and his appeal to the commission 
of appeals, and the affirmance of its judg- 
ment by the Grand Lodge, was within the 
jurisdiction conferred by the rules of the or- 
der. There is no ground that I can discover 
upon which a court of equity should inter- 
fere to prevent the carrying out of the 
sentence as finally confirmed by the Grand 
Lodge.” 

Mr. Kopp has announced his determina- 
tion to carry the case to the higher courts. 


France seems likely, very soon, to follow 
the example of the United States, England 
and other enlightened nations in abolishing 
public executions. The French senate has 
passed a measure intended to put an end to 
this publicity, and it is confidently predicted 
that the senate will likewise give its assent. 
In a recent issue the London Law Journal 
recalls the fact that public executions are 
now so repugnant to public feeling in Eng- 
land that it is difficult to realize that little 
more than thirty years have elapsed since 
they existed in that country, the Capital 
Punishment Act, under the provisions of 
which prisoners sentenced to death for mur- 
der are executed within the walls of the 
prison within which they are confined, hav- 
ing been passed in 1868. It applies only to 
prisoners convicted of murder, leaving it 


possible for those sentenced to death for 
treason to be executed in public; convictions 


for the latter crime, however, being exceed- 
ingly rare, public executions have to all in- 
tents and purposes been abolished. The 
Law Journal adds: “ The late Lord Esher, 
during his brief career as solicitor-general, 
took a leading part in the passing of this 
beneficent act; but the chief credit of the re- 
form belonged to Thackeray, who some 
twenty-eight years earlier published in 
Fraser’s Magazine a vivid description of the 





gruesome scenes that attended the execu- 
tion of Courvoisier outside the walls of 
Newgate, which caused the more enlight- 
ened part of the population to recognize that 
these morbid spectacles were a deep disgrace 
to the community. It was a common thing 
when some notorious criminal was executed 
outside the frowning walls of Newgate for 
twenty or thirty thieves to be captured in 
sight of the gallows —a fact which serves to 
show how slight is the deterrent effect of 
punishment upon habitual offenders. But 
the process of awakening the public con- 
science was slow. Up to 1865 the execu- 
tions at Newgate took place on Monday 
morning, the gallows being fixed on Satur- 
day, and exposed, therefore, to public view 
on Sunday. It was discovered that this ex- 
hibition of the awful instrument of death led 
to the desecration of the Sabbath, and the 
day of execution was changed to Wednes- 
day. This small instalment of reform, intro- 
duced twenty-five years after Thackeray 
wrote his inspiring protest, served to 
strengthen the growing feeling that public 
executions were an outrage upon civiliza- 
tion, and three years later the act abolishing 
them was passed.” 


Hotes of Gases. 


Interstate Commerce — State Statute Requiring 
Railroad Trains to Make Stops. —In Cleveland, 
Cincinnati, Chicago & St. Louis R’y, plaintiff in 
error, v. The State of Illinois ex rel. Thomas M. 
Jett, decided in the Supreme Court of the United 
States on April 30, 1900, it was held that a statute 
of Illinois, requiring all regular passenger trains 
of plaintiff in error to stop a sufficient time to 
receive and let off passengers with safety at 
county seats, is repugnant to the commerce clause 
of the Federal Constitution. The application was 
for a mandamus to compel the plaintiff in error 
to stop its so-called “ Knickerbocker Special ” 
train at the city of Hillsboro, in the State of 
Illinois, to receive and let off passengers. The 
mandamus was granted by a State court in Illinois 
and the judgment affirmed by the Supreme Court 
of that State. Upon the present appeal to the 
Supreme Court of the United States such action 
is reversed. The following is from the opinion of 
the Supreme Court of the United States, by Mr. 
Justice Brown: 

The question broadly presented in this case is 





this: Whether a State statute is valid which re- 
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quires every passenger train, regardless of the 
number of such trains passing each way daily and 
of the character of the traffic carried by them, to 
stop at every county seat through which such 
trains may pass by day or night, and regardless 
also of the fact whether another train designatea 
especially for local traffic may stop at the same 
station within a few minutes before or after the 
arrival of the train in question? 

The demurrer to the answer admits that the 
railway company furnishes a sufficient number of 
regular passenger trains (four each way a day) to 
accommodate all the local and through business 
along the line of the road, and that all of such 
trains stop at Hillsboro; that none of such trains 
have been taken off, and all of which ran prior to 
the putting on of the Knickerbocker Special still 
run and still stop at Hillsboro, and that they fur- 
nish ample and sufficient accommodation to all 
persons desiring to travel to and from that place; 
that the Knickerbocker Special was put on in 
response to an urgent demand on the part of the 
through traveling public from St. Louis to New 
York, and that it was necessary, as the passenger 
trains theretofore used could not, by reason of 
stopping at way stations, make the time required 
for eastern connections, and if compelled to stop 
at county seats the company will be compelled to 
abandon the train, to the great damage of the 
traveling public and to the railway company. 

It is evident that the power attempted to be 
exercised under this statute would operate as a 
serious restriction upon the speed of trains en- 
gaged in interstate traffic, and might, in some 
cases, render it impossible for trunk lines run- 
ning through the State of Lllinois to compete with 
other lines running through States in which no 
such restrictions were applied. If such passenger 
trains may be compelled to stop at county seats it 
is difficult to see why the legislature may not com- 
pel them to stop at every station —a requirement 
which would be practically destructive of through 
travel, where there were competing lines unham- 
pered by such regulations. While, as we held in 
the Lake Shore case, ‘railways are bound to pro- 
vide primarily and adequately for the accommo- 
dation of those to whom they are directly 
tributary, and who not only have granted to them 
their franchise, but who may have contributed 
largely to the construction of the road, they are 
bound to do no more than this, and may then pro- 
vide special facilities for the accommodation of 
through traffic. We are not obliged to shut our 
eyes to the fact that competition among railways 
for through passenger traffic has become very 
spirited, and we think they have a right to demand 
that they shall not be unnecessarily hampered in 
their efforts to obtain a share of such traffic. It is 
evident, however, that neither the greater safety 
of their tracks, the superior comfort of their 
coaches or sleeping berths, or the excellence of 





their tables, would insure them such share, if they 
were unable to compete with their rivals in the 
matter of time. The great efforts of modern 
engineering have been directed to combining 
safety with the greatest possible speed in trans- 
portation, both by land and water. The public 
demand this, the railway and steamship companies 
are anxious in their own interests to furnish it, 
and local legislation ought not to stand in the way 
of it. 

With no disposition whatever to vary or qualify 
the cases above cited, neither the conclusions of 
the court nor the tenor of the opinions are op- 
posed to the principle we hold to in this case, 
that, after all local conditions have been ade. 
quately met, railways have the legal right to adopt 
special provisions for through traffic, and legis- 
lative interference therewith is unreasonable, and 
an infringement upon that provision of the Con- 
stitution which we have held requires that com- 
merce between the States shall be free and unob- 
structed. 

While the statute in question is operative only 
in the State of Illinois, it is obnoxious to the 
criticism made of the Louisiana statute in Hall v. 
De Cuir (95 U. S. 485), that “ while it purports 
only to control the carrier when engaged within 
the State, it must necessarily influence his conduct 
to some extent in the management of his business 
throughout his entire voyage. * * * If each 
State was at liberty to regulate the conduct of 
carriers while within its jurisdiction, the confusion 
likely to follow could not but be productive of 
great inconvenience and unnecessary hardship. 
Each State could provide for its own passengers 
and regulate the transportation of its own freight 
regardless of the interests of others.’ The dis- 
tinction between this statute and regulations re- 
quiring passenger trains to stop at railroad 
crossings and drawbridges and to reduce the speed 
of trains when running through crowded thor- 
oughfares, requiring its tracks to be fenced and a 
bell and whistle to be attached to each engine, 
signal lights to be carried at night, and tariff and 
time tables to be posted at proper places, and 
other similar requirements contributing to the 
safety, comfort and convenience of their patrons, 
is too obvious to require discussion (R. R. Comm. 
Cases, 166 U. S. 307, 334). 

We are of opinion that the act in question is a 
direct burden upon interstate commerce, and the 
judgment of the Supreme Court of the State of 
Illinois must, therefore, be reversed and the case 
remanded to that court for further proceedings 
not inconsistent with this opinion. 


The law students of Ceylon have formed a union 
with the following objects: (1) to promote fellow- 
ship among its members; (2) to aid them in their 
legal studies; and (3) to safeguard their interests. 
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THE CONSTITUTION AND OUR NEW 
POSSESSIONS. 
HETHER the Constitution extends, er 
proprio vigore, to our new possessions is a 
question of concern to us as well as to the an- 
nexed foreign population. The proposition that 
limits the guaranties of that instrument within the 
lines of the admitted States is nothing less than 
revolutionary if the generally accepted construc- 
tion to end of the Spanish war is the standard by 
which to measure it. 

Section 1 of the Fourteenth Amendment, effec- 
tive July 28, 1868, declares: “ All persons born or 
naturalized in the United States and subject to 
the jurisdiction thereof are citizens of the United 
States and of the State wherein they reside.” 
Senator Edmunds, a member of the senate when 
this amendment was adopted, said of it in 1882: 
“There is no word in it that did not undergo the 
completest scrutiny. There is no word in it that 
was not scanned and intended to mean the full 
and beneficial thing that it seems to mean. There 
was no discussion omitted; there was no conceiv- 
able posture of affairs to the people who had it in 
hand which was not considered.” (The Four- 
teenth Amendment, Guthrie, p. 25.) The prin- 
ciple involved in the quoted language of this 
amendment received attention early in the Civil 
War. December 5, 1865, Mr. Stevens, of Penn- 
sylvania, introduced in the house a resolution for 
a constitutional amendment providing that “ All 
national and State laws shall be equally applicable 
to every citizen, and no discrimination shall be 
made on account of race or color.” It was not 
until the 30th of May 1866, that Mr. Howard, of 
Michigan, in behalf of the senate members of the 
joint committee on reconstruction, presented a 
series of resolutions which had been adopted by 
the Republican caucus as a substitute for the 
house amendment, which substitute was accepted 
and proposed as the first clause of the Fourteenth 
Amendment the language now in it. 

Four years after its adoption this amendment 
first came before the Supreme Court for construc- 
tion in the Slaughter House cases (16 Wall. 36), 
wherein Mr. Justice Miller said (p. 72): “ The firs! 
section of the fourteenth article, to which our 
attention is more specially invited, opens with a 
definition of citizenship — not only citizenship of 
the United States, but citizenship of the States. 
No such definition was previously found in the 
Constitution, nor had any attempt been made to 
define it by act of congress. It had been the occa- 
sion of much discussion in the courts, by the 
executive departments, and in the public journals. 
It had been said by eminent judges that no man 
was a Citizen of the United States except as he 
was a citizen of one of the States composing the 
Union. Those, therefore, who had been born and 
resided always in the District of Columbia or in 





the territories, though within the United States, 
were not citizens. Whether this proposition was 
sound or not had never been judicially determined. 
But it had been held by this court in the cele- 
brated Dred Scott case, only a few years before 
the outbreak of the Civil War, that a man of 
African descent, whether a slave or not, was not 
and could not be a citizen of a State or of the 
United States. * * * If it was to be accepted asa 
constitutional limitation of the right of citizenship, 
then all the negro race who had recently been 
made freemen, were still not only not citizens, but 
were incapable of becoming so by anything short 
of an amendment to the Constitution.” After then 
quoting the first clause, it was further said: ‘‘ The 
first observation we have to make on this clause 
is that it puts at rest both the questions which we 
stated to have been the subject of differences of 
epinion. It declares that persons may be citizens 
of the United States without regard to their citi- 
zenship of a particular State, and it overturns the 
Dred Scott decision.” 

Now there are but two methods of obtaining 
rational citizenship — first, by the provisions of 
the above clause as to birth; second, by natarali- 
zation. When that amendment was written most 
of the vast region west of Kansas, Nebraska and 
Minnesota was occupied by territories. So far as 
could then be seen, many years would elapse be- 
fore they would acquire the population warrant- 
ing their admission as States. The rapid exten- 
sion of railways and the consequent rapid settle- 
ment of the country was not then anticipated. 
Was it the purpose of those eminent men who so 
carefully scanned every word of this instrument 
to deny citizenship to the population that might 
be born in that vast domain before admission of 
that territory into the union of States? Were and 
are the tens of thousands born since July 28, 1868, 
in the territories of this nation, without a coun- 
try? If not citizens, it is impossible under exist- 
ing laws that they should ever become such. “ An 
alien may become a citizen of the United States ” 
in the prescribed manner “and not otherwise’ 
(Rey. St., sec. 2165). And he must first declare 
his intention to “renounce forever, and particu- 
larly by name, the prince, potentate, state or sov- 
ereignty of which the alien may be at the time a 
citizen or subject.” 

The Constitution of 1787 was unsatisfactory to 
most of the adopting States. Seven of these pre- 
sented, with their ratification of the instrument, 
amendments to the number of 124, resulting later 
in adoption of the first ten amendments so nearly 
contemporaneously with the original Constitution 
as to be deemed a part of it. They are often 
termed the American Bill of Rights (Amend- 
ments to the Constitution, Ann. Rep. American 
Hist. Asc’n 1806, vol. 2, pp. 19, 184-5). At this 
time the organized States fringed the seaboard. 
Vast regions west of the Alleghany mountains 
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were to be organized as territories, as was per- 
fectly understood. These amendments were re- 
Strictions on the general government and guar- 
anties to the individual against its encroachments. 
They did not apply to the States nor, in conse- 
quence, restrict them.” In almost every conven- 
tion by which the Constitution was adopted 
amendments to guard against the abuse of power 
were recommended. These amendments de- 
manded security against the apprehended en- 
croachments of the general government — not 
against those of the local governments. 

“In compliance with a sentiment thus generally 
expressed, to quiet fears thus generally enter- 
tained, amendments were proposed by the re- 
quired majority in congress, and adopted by the 
States. These amendments contain no expression 
indicating an intention to apply them to the State 
governments. This court cannot so apply them.” 
(Marshall, Ch. J., in Barron v. Mayor of Balti- 
more, 7 Pet. 243, 249.) Yet we are asked to be- 
lieve that the people so jealous of Federal power 
and so insistent upon its restriction by the funda- 
mental law of the land, were without intention to 
exteral that protection to the population most in 
need of it, the population of the sparsely settled 
territories under the absolute control of congress. 
The love of liberty was certainly as strong, the 
enjoyment of their rights as keen in the hardy and 
adventurous settler of the Northwest Territory as 
in his brother remaining in the then States. 

But the Fourteenth Amendment further pro- 
vides that no State shall deny to any person the 
equal protection of the laws. That is “a pledge of 
the protection of equal laws” (Yick Wo v. Hop- 
kins, 118 U. S. 356, 369). We are therefore asked 
to believe that the citizen living in a State not 
only has the guaranty of the nation that no act of 
its shall be violative of his rights but the further 
national guaranty of the protection of equal laws 
in the State where he resides; while if he is found 
developing Oklahoma or Alaska, he is at the 
mercy of congress, and without a single consti- 
tutional right or guaranty. 

June 19, 1787, in the convention that framed our 
Constitution, Mr. King said: “ He conceived that 
the import of the term ‘ States’ ‘ sovereignty,’ 
‘ national,’ ‘ Federal,’ had been often used and ap- 
plied in the discussions inaccurately and delusively. 
The States were not sovereigns in the sense con- 
tended for by some. They did not possess the 
peculiar features of sovereignty —they could not 
make war, nor peace, nor alliances, nor treaties. 
Considering them as political beings, they were 
dumb, for they could not speak to any sovereign 
whatever. They were deaf, for they could not 
hear any propositions from such sovereign. They 
had not even the organs or faculties of defense or 
offense, for they could not of themselves raise 
troops or equip vessels for war. On the other 
side, if the union of the States comprises the idea 





of a confederation ,it comprises also that of con- 
solidation. A union of the States is a union of the 
men composing them, from whence a national 
character results to the whole. Congress can act 
alone without the States; they can act (and their 
acts will be binding) against the instructions of 
the States. If they declare war, war is de jure 
declared; captures made in pursuance of it are 
lawful; no acts of the States can vary the situ- 
ation or prevent the judicial consequences.” 

To this Mr. Martin said: “* He considered that 
the separation from Great Britain placed the thir- 
teen States in a state of nature towards each 
other; that they would have remained in that State 
till this time but for the confederation; that they 
entered into the confederation on the footing of 
equality; that they met now to amend it on the 
same footing, and that he could never accede to a 
plan that would introduce an inequality and lay 
ten States at the mercy of Virginia, Massachu- 
setts and Pennsylvania.” (Elliot, Deb., vol. 5, pp. 
212-13.) 

Observe that it was of the then States that these 
gentlemen were speaking, and the question was 
whether the nation was framing a constitution or 
the several States were providing for a compact 
through their representatives. The nationalist 
and the States rights parties have their respective 
positions clearly outlined in these brief addresses. 
Madison then stood with the nationalists, declar 
ing that “ The States never possessed the essen- 
tial rights of sovereignty.” (Yates’ Minutes, 
Elliott, Deb., vol. 1, p. 461.) Before the end of 
the century he had changed his views. By that 
time the disciples of Jefferson were in the ascend- 
ant and practically controlled the government un- 
til 1861. In 1856, in Dred Scott v. Sanford (19 
How. 393, 434), Ch. J. Taney, speaking of the 
status at the time when Mr. King spoke as above 
quoted, said: ‘““ What was then called the United 
States were thirteen separate, sovereign, inde- 
pendent States, which had entered into a league 
or confederation for their mutual protection and 
advantage, and the congress of the United States 
was composed of the representatives of these sep- 
arate sovereignties, meeting together as equals, 
to discuss and decide on certain measures which 
the States, by the Articles of Confederation, had 
agreed to submit to their decision.” From this 
position it logically followed that the present 
Constitution was the work of the States and that 
citizenship in the nation could be secured only by 
and through the State; therefore the person born 
in one of the territories of the United States could 
not be a citizen; such was in effect the decision in 
the Dred Scott case. It is profitable to notice 
how the State rights arguments and positions had 
advanced by 1856 from the days of Calhoun. In 
the dissenting opinion of Mr. Justice Fields 
(Slaughter House Cases, 16 Wall. p. 94) it is said: 
“The first clause of this amendment determines 
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who are citizens of the United States and how 
their citizenship is created. Before its enactment 
there was much diversity of opinion among jurists 
and statesmen whether there was any such citizen- 
ship independent of that of the State and if any 
existed, as to the manner in which it originated. 
With a great number the opinion prevailed that 
there was no such citizenship independent of the 
citizenship of the State. Such was the opinion of 
Mr. Calhoun and the class represented by him. 
In his celebrated speech in the senate upon the 
Force Bill, in 1833, referring to the reliance ex- 
pressed by a senator upon the fact that we are 
citizens of the United States, he said: ‘ If by citi- 
zen of the United States he means a citizen at 
large, one whose citizenship extends to the entire 
geographical limits of the country, without hav- 
ing a local citizenship in some State or territory, a 
sort of citizen of the world, all I have to say is 
that such a citizen would be a perfect nondescript; 
that not a single individual of this description can 
be found in the entire mass of our population. 
Notwithstanding all the pomp and display of elo- 
quence on the occasion, every citizen is a citizen 
of some State or territory, and as such, under an 
express provision of the Constitution, is entitled 
to all privileges and immunities of citizens in the 
several States; and it is in this and in no other 
sense that we are citizens of the United States.’ 

“In the Dred Scott case this subject of citizen- 
ship of the United States was elaborately dis- 
cussed. The exposition, in the opinion of Mr. 
Justice Curtis, has been generally accepted by the 
profession of the country as one containing the 
soundest views of constitutional law. And he held 
that, under the Constitution, citizenship of the 
United States, in reference to natives, was de- 
pendent upon citizenship in the several States, 
under their constitutions and laws.” 

In Calhoun’s judgment the person born in ter- 
ritory of the United States became thereby a citi- 
zen of the nation equally as though born within 
the lines of an organized State. By 1856 it was 
the prevailing opinion that one born in the Dis- 
trict of Columbia or in one of the territories was 
not a citizen, but a man without a country. Yet 
even the court that held such doctrine repudiated 
that contended for now. “ But the power of con- 
gress over the person or property of a citizen can 
never be a mere discretionary power under our 
Constitution and form of government. The pow- 
ers of the government and the rights and privi- 
leges of the citizen are regulated and plainly 
defined by the Constitution itself. And when the 
territory becomes a part of the United States the 
Federal government enters into possession in the 
character impressed upon it by those who created 
it. It enters upon it with its powers over the 
citizen strictly defined and limited by the Consti- 
tution from which it derives its own existence, and 
by virtue of which alone it continues to exist and 








act as a government and sovereignty. The terri- 
tory being part of the United States, the govern- 
ment and the citizen both enter it under the 
authority of the Constitution, with their respec- 
tive rights defined and marked out; and the 
Federal government can exercise no power over 
his person or property beyond what that instru- 
meut confers, nor lawfully deny any right which 
it has reserved.” Reference is then made to vari- 
ous provisions of the first ten amendments, the 
opinion declaring that all of these are operative in 
the territories as in the States. (Taney, Ch. J., in 
the Dred Scott case, pp. 449-450.) Hence “there 
is certainly no power given by the Constitution to 
the Federal government to establish or maintain 
colonies bordering on the United States or at a 
distance, to be ruled and governed at its (con. 
gress) own pleasure.” (Id., p. 446.) 

The nationalist contention always was that the 
nation, not the colonies, revolted; that the nation 
carried on the war of independence; that it and 
not the colonies entered into alliance with 
France; that it alone secured and made the treaty 
of peace of 1783, and that it was its independence 
that Great Britain acknowledged; that the nation 
adopted the present organic law. From _ these 
premises it follows that where national sover- 
eignty is exercised it is under the limitations of 
the fundamental law; that the immunities and 
guaranties of the Constitution attend, not follow, 
the flag. 

The real issue of the Civil War was whether the 
States or the people had created that great instru- 
ment. Compare with the language of King 
above quoted this from the first message of Mr. 
Lincoln to congress, July 4, 1861: “ The States 
have their status in the Union, and they have no 
cther legal status. * * * The Union is older 
than any of the States, and, in fact, it createa 
them as States. Originally some independent 
(i. ¢., independent of one another) colonies made 
the Union; and in turn the Union threw off their 
old dependence for them and made them States 
such as they are. Not one of them ever had a 
State constitution independent of the Union.” 

The arguments of Calhoun and of Davis, sup- 
posed for more than a quarter of a century to 
have been silenced upon the battlefields of the 
Rebellion, are again advanced, but now by men 
who profess abhorrence for what these men 
taught. There is supposed to be profit in the 
Philippines. Jas. McCase. 

Omaua, Nes., May, 1900. 


——_>_—_——_ 


Only thirty-three students are to be called to 
the bar this term, says the Law Journal (London). 
This number is one of the smallest on record. 
The Inner Temple will call ten students, the Mid- 
dle Temple ten, Gray’s Inn eight, and Lincoln’s 
Inn five. 
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LIABILITY OF MUNICIPALITY. 
DESTRUCTION OF OysTER BEps By CONDUCTING 
SewaGE Upon THEM. 


New York Court oF APPEALS. 
Dated May 1, 1900. 
RicHARD HuFFMIRE and SAMUEL HUFPMIRE, 
Respondents, v. THe City or BROOKLYN, 
Appellant. 


When a municipal corporation is legislated out of 
existence and its territory annexed to another, 
the latter is the proper party defendant in an 
action on a claim against the former accruing 
before the annexation took place. 

A municipality is liable for the destruction of 
oyster beds by conducting sewage upon them, 
notwithstanding the sewer was constructed 
under express legislative authority. Such an 
injury being the direct result of a municipal 
act, the owner is entitled, as a constitutional 
right, to compensation. 

The facts that the plaintiff's property was under 
public water, being there by legislative au- 
thority, and that the sewage was discharged 
into public water 300 feet therefrom, do not 
relieve the municipality from liability. 


Appeal from a judgment of the Appellate Divi- 
sion, Second Department, affirming a judgment 
entered upon a verdict directed by the court. 


John Whalen, Corporation Counsel (William J. 
Carr of counsel), for appellant; Frederick E. Crane 
for respondents. 


WERNER, J. — This action was brought to re- 
cover damages to a bed of oysters planted by the 
plaintiffs in Mill Creek, which is tide water in that 
pcrtion of the city of Brooklyn formerly known 
as the 'town of Flatlands, Kings county, N. Y. 

These oysters were planted under a permit is- 
sued to the plaintiffs by the justice of the peace 
and the supervisor of said town of Flatlands, pur- 
suant to the provisions of chapter 734 of the Laws 
of 1868. This act, in substance, provides that any 
person who has been an inhabitant of the town for 
a period of six months prior to making applica- 
tion may, upon complying with the provisions ot 
the act, acquire the right to plant oysters undei 
the public waters within said town, and have “ the 
exclusive property in the oysters so planted and 
the exclusive use of said oyster beds.” The first 
permit received by the plaintiffs was issued in 
December, 1882. The rental or license fee was $10 
a year. This permit was renewed from year to 
year until 1892, when the plaintiffs omitted to pro- 
cure a formal renewal thereof, but continued to 
plant and gather oysters as before. 

On the oth of February, 1893, the plaintiffs paid 
$20, which included the rental for 1892, and re 
newed their permit until December, 1893. The 





damage to plaintiffs’ oyster bed was caused by the 
discharge of sewage thereon from one of defend- 
ant’s sewers. The history of this sewer, and its 
relation to this controversy, is as follows: By 
chapter 161, Laws of 1880, the legislature author- 
ized the town of Flatbush to build a sewer to 
empty into the waters of Jamaica Bay, of which 
Mill Creek is a part. This sewer was constructed 
so that its outlet was about 300 feet from plaintiffs’ 
oyster bed, and was first used in January, 1893. 
Soon after it was in operation the plaintiffs dis- 
covered that their oysters were covered with ana 
ruined by tar and “ sludge acid,” substances which 
were being discharged from the mouth of said 
sewer. The town of Flatbush constructed the 
sewer in question; but, by chapter 356 of the Laws 
of 1894, said town was annexed to and became a 
part of the city of Brooklyn, being designated as 
the Twenty-ninth Ward thereof. Section 4 of said 
act provides that the city of Brooklyn shall not 
be or become liable to pay “any debt, liability or 
obligation of the town of Flatbush * * * con. 
tracted or incurred prior to the time this act shall 
take effect, * * * but the property in such 
town .* * * as now constituted * * * = shall 
remain liable for said debts, liabilities and obliga- 
tions, and the moneys to meet the same principal 
and interest as they accrue, shall be raised by 
taxation upon the property of said town.” 

The act further provides that the taxes levied 
for these purposes, when collected by the city of 
Brooklyn, shall be paid over to the county treas- 
urer or other proper officers charged with the 
duty of paying stich indebtedness, and exempts 
the territory above described from certain general 
city taxes. 

The first question presented for our consider- 
ation, although not seriously urged upon the argu- 
ment, is whether the city of Brooklyn is the 
proper defendant in such a case as this. As this 
action was not brought until after the town ot 
Flatbush had become merged in the city of Brook- 
lyn, the latter is undoubtedly the proper party 
defendant in any case which might have been 
brought against the former before such merger. 
Where a municipal corportion is legislated out of 
existence, and its territory annexed to another, 
the latter, unless the legislature otherwise pro- 
vides, is entitled to the property and liable for the 
debts of the former (Dillon on Municipal Cor- 
porations, 4th ed., sec. 186). The provisions of 
chapter 356, Laws of 1894, limiting and defining 
the liability of the defendant for debts and obliga- 
tions of the town of Flatbush prior to its annex- 
ation to the city of Brooklyn, were simply intended 
to confine the area of taxation for such debts and 
obligations to the territory which would have been 
liable but for such annexation. This is made clear 
by other provisions of the same act exempting the 
territory annexed from the payment of certain 
taxes levied for the exclusive benefit of the city 
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of Brooklyn as it was constituted prior to 1874. 
Any other construction of the annexation act re- 
ferred to would leave remediless those having law 
ful claims against the former town of Flatbush. 
That town no longer exists. By the act of 1894 it 
became a part of the city of Brooklyn, and the 
latter is now the only legal entity which can be 
brought into a court of justice upon claims against 
the former. We, therefore, address ourselves to 
the principal question which arises upon defend- 
ant’s contention that it is not liable in any event. 
It seeks to shield itself from liability herein by 
the application of the rule that in the construc- 
tion or operation of a public work under legisla- 
tive authority or direction a municipal corporation 
is not answerable for such a consequential injury 
as may result to others where there is no negli- 
gence in such construction or operation. 

We recognize 
familiar and 


the controlling force of this 
well-settled principle. It is 
founded upon the transcendent power of the legis- 
lature, within 


now 


constitutional limitations, to enact 
whatever it may deem essential to the public wel- 


fare. The question which most frequently arises 
in cases where this rule is invoked is whether the 
injury complained of is purely consequential, or is 
so direct as to amount to a taking of property 
which entitles the party injured to compensation 
under the Constitution. 
tion here presented. 


That is the precise ques- 
The plaintiffs contend that 
the casting of noxious and destructive substances 
upon their oyster bed was not a consequential, but 
a direct injury. The defendant insists that the dis- 
charge of the sewer in question into the waters of 
Mill Creek is simply the consequential result of 
obedience to the legislative mandate; and that, in 
the absence of negligence on the part of the 
municipal authorities in the construction and 
operation of said sewer, the defendant is not lia- 
ble. Applying the rule which the defendant in- 
vokes in all its force and breadth, we think this 
case falls directly within the constitutional inhibi- 
tion against the taking of property without com- 
pensation. The plaintiffs lawfully in 
possession of a piece of land under water upon 
which they had planted a bed of oysters. They 
held their title under legislative authority, which 
was as and 
which defendant's 


were 


ample unquestioned as that under 
was constructed.  Al- 
though this land was under public waters, it was 
as much the private property of the plaintiffs as 
though it had been a tract of farm land held under 
a lease from the town of Flatlands under legisla- 
tive authority. The act of the defendant in 
pouring its sewage upon this land was not conse- 
quential. It was as direct as though it had been 
discharged upon a piece of land owned or rented 
by the plaintiffs and used for farming or garden- 
ing purposes. In the latter case a municipal cor- 
poration could not successfully defend its trespass 
because it was acting under legislative authority, 


sewer 





or because its sewage had been carried to the 
lands of the person complaining over the lands of 
ethers. The fact that plaintiffs’ land was under 
public water, and that defendant’s sewage was 
discharged upon it after passing through 300 feet 
of public water, the land under which was not in 
the possession or control of the plaintiffs, does 
not differentiate this case in principle from the 
illustrative case of a discharge of sewage upon 
surface lands. In either case the injury is so di- 
rect as to amount to an invasion of a private right, 
which no legislative: sanction or direction can 
justily or excuse. These views are, we think, sus- 
tained by abundant authority. Early in the his- 
tory of this court the distinction was clearly 
pointed out between direct and consequential in- 
jury to private lands in the prosecution of public 
work performed under legislative direction. The 
case of Ratcliff’s Executors v. Mayor, &c., ot 
Brooklyn (4 N. Y. 205) was one in which the 
plaintiffs were held not entitled to recover for 
injuries to their lands occasioned by a change of 
grade in the street adjoining the same. None of 
their lands had been taken or invaded. In speak- 
ing of the rule applicable to such cases Judge 
Bronson said: “ Private property cannot be taken 
for public use without making just compensation 
to the owner; and a law which authorizes the 
taking without providing for compensation must 
be unconstitutional and void. But laws which 
authorize the opening and improving of streets 
and highways, or the construction of other works 
of a public nature, have never been held void be- 
cause they omitted to provide compensation for 
those who, though their property was not taken, 
suffered indirect or consequential damages.” In 
Bellinger v. New York Central Railroad (23 N. 
Y. 47) the defendant, under legislative authority, 
constructed a railroad embankment in such a man 
ner as to cause a stream to overflow the lands of 
the plaintiff. Judge Denio, in discussing the right 
of the railroad company to do the act complained 
of, said: ‘ This is, of course, to be understood as 
limited to cases in which the legislature has the 
constitutional power to act. If, therefore, a cor- 
poration or an officer should be authorized by a 
statute to take the property of individuals for any 
purpose, however public or generally beneficial, 
without compensation, or for a private use, mak- 
ing compensation, the pretended authority would 
be wholly void, and, of course, could afford no 
protection to any one. But this limitation has no 
application to cases where property is not taken, 
but only subjected to damages consequential upon 
some act done by the State or pursuant to its 
authority.” 

In Atwater v. Trustees of the Village of Can- 
andaigua (124 N. Y. 602), cited by defendant, and 
arising out of a state of facts similar to those in 
the Bellinger case (supra), the distinction above 
adverted to was again recognized by this court in 
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the following language: “In the present case the 
action of the defendants in the performance of the 
work was confined within the limits where they 
had the right to execute it, and the effect upon 
property beyond those bounds resulting in dam- 
ages was the consequence of such performance of 
the work, and not the direct act of its execution 
by them. In that respect this case is distinguish- 
able from that of St. Peter v. Denison (58 N. Y. 
416). There the defendant was held liable be- 
cause, by casting stone upon the premises, he 
committed a trespass; and the fact that he was 
engaged in the performance of a public work and 
the fragment of rock was in the process of blast- 
ing thrown upon the land of another, was no 
justification. Here the injury to the plaintiffs’ 
premises was not done directly by any act of the 
defendants, but it was the consequence following 
and traceable to the work as the cause. In the 
one case the act of the party was, and in the other 
not a direct invasion of the premises of the plain- 
tiff.” 

But even more directly in point are Noonan v. 
City of Albany (79 N. Y. 476) and N. Y. C. & H. 
R. R. R. v. City of Rochester (127 N. Y. 591). In 


the first of these cases it was held: “ A municipal 
corporation has no greater right than an indi- 
vidual to collect the surface water from its lands 
or streets into an artificial channel, and discharge 
it upon the lands of another, nor has it any im- 
munity from legal responsibility for creating or 


maintaining nuisances.” In the other case it was 
decided that “a municipality may not empty its 
sewers upon private property, without acquiring 
the right so to do.” The same doctrine was held 
to apply in Seifert v. City of B’klyn (101 N. Y. 
143), which was an action brought to recover 
damages alleged to have been caused to plaintiff’s 
premises by defendant’s negligence in the con- 
struction of a sewer. There Chief Judge Ruger 
stated the rule, which is applicable here, as fol- 
lows: “It is a principle of the fundamental law of 
the State that the property of individuals cannot 
be taken for public use except upon the condition 
that just compensation be made therefor, and any 
statute conferring power upon a municipal body, 
the exercise of which results in the appropriation, 
destruction or physical injury of private property 
by such body, is inoperative and ineffectual to 
protect it from liability for the resultant damages, 
unless some adequate provision is contained in 
the statute for making such compensation. * * * 
Where * * * the acts done are of such a 
nature as to constitute a positive invasion of the 
individual rights guaranteed by the Constitution, 
legislative sanction is ineffectual as a protection 
to the persons or corporation performing such 
acts from responsibility for their consequences.” 
The foregoing authorities sufficiently illustrate 
the underlying principle which must control the 
decision of this case. Briefly recapitulated, it is 





that when, in the exercise of authority conferred 
upon them by the legislature, municipal corpora- 
tions perform acts as a result of which some in- 
direct or consequential injury is sustained by an 
individual, the latter has no right of action for 
such injury. Such injuries are damnum absque 
injuria. But when a municipal corporation takes 
the property of an individual it must pay for it. 

We have not lost sight of defendant’s contention 
that the deposit of sewage on the plaintiffs’ land 
was not a taking of their property. We are of the 
opinion that any direct invasion of a man’s land is 
a taking of his property within the meaning of the 
Constitution. The destruction of plaintiffs’ oysters 
by the casting of sewage upon them was as clearly 
a taking of their property as the physical removal 
and conversion of the same would have been. 

The judgment of the court below should be 
affirmed, with costs. 

Parker, Ch. J.; Gray, BArtLert, Martin and 
Vann, JJ., concur; CULLEN, J., not sitting. 

Judgment affirmed. 


VALIDITY OF FEDERAL LEGACY TAX. 


HE Supreme Court of the United States, on 
the 14th inst., announced opinions in the 
cases arising under the inheritance tax provision 
of the war revenue act, and also in a case involv 
ing the applicability of the Inheritance Tax Law 
of New York to estates composed of government 
bonds. There were five decisions under the Fed- 
eral law and one under the State law, but two ot 
the former class applied, as did one of the latter 
class, to the taxation of government bonds. The 
court held that neither under the State nor the 
national enactment were national bonds exempt 
from taxation, 

The opinion was handed down by Justice White, 
and covered all the various cases before the court 
involving the validity of the inheritance tax pro- 
vision of the War Revenue Law, except one or 
two covered by Justice Shiras. Justice White’s 
opinion took the ground that it was the intention 
of the act to impose a tax on legacies only. He 
also said that the contention that the tax was a 
direct tax and was therefore unconstitutional was 
untenable, as also was the contention that the 
matter of inheritance taxes was one for State 
regulation only. The opinion also held that the 
uniformity provision of the Constitution was not 
violated by the law, as that was merely geograph- 
ical. 

Justice Shiras’ opinion covered the phase of the 
law applying to cases in which estates consisting 
of United States bonds are taxed. This opinion 
held that the bonds were subject to this tax. 

The principal decision in the list handed down 
by Justice White covered the case of Eben J. 
Knowlton and Thomas A. Buffum, executors of 
Edwin F. Knowlton, v. Frank R. Moore, United 
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States collector of internal revenue in the first 
collection district of New York, coming to this 
court from the Circuit Court of the United States 
for the eastern district of New York on a writ of 
error. In that case the opinion of the Circuit 
Court was adverse to the United States and 
therefore opposed to the validity of the law, but it 
was reversed. 

Referring to the “ progressive” feature of the 
act, Justice White says that it is conclusive that it 
creates no new subject of taxation. “It simply 
provides,” he says, “for the progressive rates on 
the property mentioned in the opening sentences, 
which is described exactly as it was in the act ol 
1864. Now as the act of 1864 taxed, not the whole 
estate, but each particular legacy or distributive 
share, the conclusion cannot be escaped that the 
present law does the same thing, except that there 
is added thereto a progressive rate.” 

Continuing, the justice says: “As the whole 
amount of personal property relates to the sum of 
each legacy or distributive share considered sep- 
arately, it follows that all legacies below $10,000 
are not taxed and that those above that amouut 
are taxed primarily by the degree of relationship 
or absence thereof, specified in the five classifica- 
tions contained in the statute, and that the rate of 
tax is progressively increased by the amount of 
each separate legacy or distributive share. This 
being the correct interpretation of the statute, it 
follows that the court below erroneously main- 
tained a contrary construction, and, therefore, the 
tax assessed and collected was for a larger amount 
than the sum actually due by law.” 

The decision held that the tax was not a direct 
tax within the meaning of the Constitution, but a 
duty or an excise tax. 

Other cases decided by Justice White are as 
follows: High v. Coyne, appeal from the decision 
of the United States Court for the Northern Dis- 
trict of Illinois, and the Fidelity Insurance, Trust 
and Safe Deposit Company v. McClaim, in error 
to the United States Circuit Court for the Eastern 
District of Pennsylvania. 


SoLici1toR-GENERAL’S VIEWS. 

Solicitor-General Richards, who conducted the 
case for the government before the Supreme 
Court, made the following statement: “ The tax 
on legacies and distributive shares included in the 
War Revenue Act of 1808 is graded in two ways, 
according to the degree of kinship of the legatee 
and according to the value of the legacy. The 
initial rate is determined by the degree of kinship. 
A legacy to a husband or wife is exempt. Lega- 
cies to others must pay a tax which rises as the 
degree of kinship is more remote until property 
passing to strangers in blood pays 5 per cent. To 
this initial rate a progressive rate, according to the 
value of the legacy passing, is applied. Property 
valued at $10,000 and under is exempt; exceeding 





$10,000, but not exceeding $25,000, the rate is fixed 
by kinship. The rate rises with the amount until 
property exceeding $1,000,000 is required to pay 
the rate fixed by kinship multiplied by three. 

“ The cases directly involve several millions of 
dollars, but their far-reaching importance grows 
out of the fact that they sustain, in amplest form, 
the power of the general government to tax the 
privilege of inheriting property, although that 
privilege is granted and regulated by the States 
and uphold the authority of congress to apply, in 
such taxation, the graded or progressive rate 
adopted in all civilized countries as the fairest and 
wisest method of reaching the great estates and 
making them bear their fair share of the public 
burdens. Privileges have grown to be a most 
valuable subject-matter of taxation, and the most 
valuable privileges are conferred by the’ States. 
If the general government in raising money were 
confined to the taxation of privileges granted by 
itself, an invaluable source of revenue would be 
denied.” 

The Philadelphia Press makes the following 
valuable editorial reference to the decision: 

“The Federal Supreme Court has decided the 
Federal Legacy Tax Law passed in 1898, with all 
its provisions for progressive taxation, constitu- 
tional. No more important finding has been 
handed down by this tribunal of last resort since 
the income tax decision. 

“Three points are authoritatively established 
by this decision, and of these the first and most 
important is the acceptance of the progressive or 
cumulative principle in taxation. The second is 
the renewed assertion of the right of the Federal 
government to tax successions in spite of the fact 
that the transmission of property by death is ex- 
clusively a subject of State jurisdiction. Third, 
the court holds that a legacy tax is not a ‘ direct 
tax,’ and therefore is not required by the Consti- 
tution to be apportioned among the States ac- 
cording to population. As the Federal legacy tax 
is limited to personal property, none of these con- 
clusions applies to the transmission of realty; but 
the decision establishes the general principle that 
as far as personal property is concerned the weight 
of taxation may vary with the amount of prop- 
erty. 

“Of these conclusions by far and by odds the 
most important is the first. The decision of the 
court was indeed foreshadowed by its finding in 
the Illinois legacy tax case two years ago. Mr. 
Justice McKenna held in that case that the Illinois 
law did not deny the equal rights guaranteed by 
the Fourteenth Amendment, though the exemp- - 
tion clause was $500 for distant kin and $20,000 for 
near, and the tax rose for the former with the size 
of the estate from 3 to 6 per cent. While this 
decision established the interpretation of the IIli- 
nois Constitution, this only requires uniformity in 
taxation ‘as to the class upon which it operates.’ 
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The Federal Constitution puts no such limitation 
on uniform taxation. The Supreme Court in this 
State held that the exemption of $5,000 in the 
direct inheritance act rendered it invalid as grant- 
ing an unconstitutional exemption. The Federal 
statute exempts legacies under ten thousand dol- 
lars. Supreme Courts in Missouri, Ohio, Minne- 
sota and New Hampshire have on various grounds 
held cumulative taxation on legacies unconstitu- 
tional within a few years. 

“The law on the subject could, therefore, by no 
means be held to be certain in this country until 
yesterday forenoon. It is sure enough now. The 
court accepts all three phases of the law — the ex- 
emption below a certain amount, whose effect it 
greatly increases; the classification by propinquity 
of kin, with an increasing percentage as the rela- 
tionship to the deceased decreases, and an increas- 
ing tax with increasing property. All three the 
court holds to be ‘uniform’ under the Constitu- 
tion. Such a decision is undoubtedly popular, and 
agrees with the general trend of public opinion. 

“Yet this experiment of progressive taxation 
is most modern. Inheritance taxes are old. This 
State first laid such a tax in 1826, Louisiana in 
1828, Maryland in 1844, and many States followed. 
England laid its first succession tax in 1780. The 
familiar legal principle on which this tax is justi- 
fied, not as on the property itself, but on the right 
of succession of whose value the property is a 
measure, runs back to the Roman civil law. 
Under this principle Judge Shiras holds legacies 
of Federal bonds taxable. But a cumulative in- 
heritance tax, one increasing in rate with the in- 
crease in the amount taxed, or one varying 
between direct and collateral heirs, is of yesterday. 
England, after a century of an uniform succession 
duty, adopted this principle in 1894. It was pro- 
posed in France in 1895. In this country New 
York in 1886, West Virginia in 1887 and Connec- 
ticut and Delaware in 1889 began with a collateral 
tax, also adopted here. Illinois in 1893 adopted 
the first cumulative tax on all estates, and Missouri, 
New Hampshire, Ohio, California and other 
States fruitlessly followed, their courts of last 
resort proving unfriendly. In 1897 Governor 
Black vetoed a graded tax law in New York. In 
1897 sixteen States had inheritance tax laws, of 
which three were cumulative, and the number is 
certain to increase. It is one of the hardships of 
this tax here that, while it is levied by but one 
authority in Europe, the State and Federal taxing 
power unite in imposing inheritance taxes here. 

“But while the Supreme Court in yesterday’s 
decision accepted the principle of a progressive 
tax, its interpretation of the law greatly narrows 
its application. Congress undoubtedly thought it 
was imposing a tax on all legacies made from 
estates of over ten thousand dollars. If it had 
actually done this it is possible that it would have 





right of succession, thus interfering with State 
control over the transmission of property by pro- 
bate. The Supreme Court has, however, discoy- 
ered that congress has only levied its tax on lega- 
cies over $10,000. It is not, therefore, the size of 
the estate as a whole which decides the amount 
of the increasing rate, but the size of the indi- 
vidual legacy. If, therefore, an estate of $100,000 
is divided under this act into eleven parts, it pays 
no Federal legacy tax. 

* Under all State legislation on this subject and 
in England the size of the estate is first taken to 
fix the exemption and determine the progressive 
rates, and all the parts of the estate pay the rate 
dictated by its size as a whole. The Supreme 
Court, decides that the phrase, ‘the 
whole amount of such personal property,’ refers 
to the legacy and not to the estate. The Supreme 
Court in this State estimated that an exemption of 
$5,000 applied to the entire estate would exempt 
nine-tenths. An exemption of $10,000 applied to 
the individual legacy will exempt all but those 
whose property is decidedly above the average 
even of the propertied class. 

“This decision is certain to give a great im- 
pulse to progressive taxation in this country. It 
accepts it as valid under the Federal Constitution, 
and it will do much to incline State courts to inter 
pret their organic law on these lines. The Fed- 
eral power, to tax is also greatly widened. It is 
evident that under this decision personal property 
can be reached by the Federal taxing power as 
no one has anticipated since the income tax case.” 


however, 


a 


ALIMONY AFTER REMARRIAGE. 


HE decision of the Court of Appeals in Wet- 
more v. Wetmore, on April 17, t900 (162 N. 

Y. 503), furnishes, as Judge O’Brien intimates in 
his opinion, “the concluding part of the history of 
a long and bitter controversy between husband 
and wife.” Different phases of this litigation are 
reported in the reports of the Appellate Division 
and the Court of Appeals. We refer to the present 
decision as declaring a significant and very prope 
doctrine of judicial policy. The defendant is the 
beneficiary of a trust under the will of his father. 
It was created before she had obtained a divorce 
from defendant by reason of his misconduct. 
After the divorce this action was brought, and the 
judgment originally granted devoted the whole 
income of the trust to the payment of the wife’s 
alimony, and the support of children of the mar- 
riage. Such judgment was subsequently modified 
by the Court of Appeals so as to give the bene- 
ficiary permission to apply at any time in the 
future for leave to share in the income, or to have 
the award of alimony modified or reduced, by 
proper provision at the foot of the decree (149 
N. Y. 531). It now appears that the wife has re- 


in fact levied a tax on the property and not on the . married, and that her present husband is abund- 
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antly able to support her. The Special Term 
thereupon determined that the original judgment 
should be modified by reducing the amount to be 
paid from the income of the trust fund to $3,000 
for the benefit of the children, thus precluding the 
wife from any further maintenance out of the 
same. In upholding such decision the Court of 
Appeals uses the following language: 

“The judgment in this case appropriated the 
income of a testamentary trust, made for the sup- 
port of the defendant to the use of his wile and 
children, after an absolute divorce. The defend- 
ant resisted the proceeding on the ground that 
what was proposed amounted to a violation of the 
terms and the*purpose of the trust in his father’s 
will. When the discussion of that question in this 
court and in the courts below is examined, it will 
be seen that the defendant's contention was 
answered by arguments based upon the unity of 
husband and wife, and the obligation of the hus- 
band to support her and his children. While the 
defendant, by his misconduct, was adjudged to 
have forfeited all the rights growing out of that 
relation, the wife and children, being innocent, 
still retained them all. It was said, in substance, 
that the testator, in constituting a trust for the 
benefit of his son, must have contemplated that it 
should also be for the benefit of his wife, should 
he marry, and his children, should any result from 
the marriage. This, we thought, was a reason- 
able and just view of the question presented. The 
plaintiff had not then contracted another mar- 
riage, or, if she had, the record before the court 
did not disclose that fact. If the same facts ap- 
peared then that appear now in the record before 
us, the line of argument in answer to the defend- 
ant’s contention would have had little application. 
The relation of the parties to each other is now 
completely changed. The unity of that relation 
then existing has been dissolved. The facts and 
circumstances upon which the judgment was ren- 
dered no longer exist. The question now is not 
whether the testator, in creating a trust for the 
benefit of his son, necessarily contemplated that 
his wife and children should share with him in the 
enjoyment of the income, but whether the plain- 
tiff, who was once his wife, and is now the wife 
of another man, shall continue, in her new rela- 
tions, to share in that income. Unless the courts 
can, in reason and justice, hold that the testator 
contemplated such a disposition of his bounty, 
the income of the fund cannot now be diverted to 
that purpose without a plain violation of the trust. 
The protection and enforcement of such trusts, 
according to the spirit and intention of the 
founder, is one of the peculiar functions of a court 
of equity. We are not now concerned with the 
effect of a second marriage upon a decree award- 
ing alimony generally. The only question we are 
now dealing with is when and under what circum- 
stances such alimony can be made a charge upon 





the income of a testamentary trust created for 
the benefit of the husband, from whom the wife 
has procured an absolute divorce, and remarried. 
Upon the plaintiff's marriage to her present hus- 
band she ceased to be, in any sense, the defend- 
ant’s wife; and hence the reason upon which her 
right to share in the income of the trust rested 
ceased, also. In contracting that marriage she 
became the wife of another man, who, as it ap- 
pears from the record, is abundantly able to sup- 
port her. The contingency contemplated by this 
court, in modifying the judgment, has, therefore, 
happened; and after the second marriage the 
courts cannot devote the income of the trust funa 
to her support without diverting it to a purpose 
that could not have been contemplated by the tes 
tator. Some incongruous results frequently follow 
with respect to alimony and property rights when 
the wife procures an absolute divorce from the 
husband, and it may be possible that, under cer- 
tain circumstances and conditions, the wife may be 
entitled to support from two husbands at the same 
time. But however that may be, we think that, 
upon a second marriage of the wife to a husband 
whose ability to support her is unquestionable, she 
ceases to have any claim in law or equity to the 
income of a trust fund created by will for a very 
different purpose.” 

The court remarks that “ we are not now con- 
cerned with the effect of a second marriage upon 
a decree awarding alimony generally.” Never- 
theless, the general equities enunciated are per- 
tinent, and should have well-nigh conclusive 
argumentative force, in applications to modify 
ordinary decrees awarding alimony where a sim- 
ilar state of facts exists. Of course, the matter 
must always rest more or less in judicial discre- 
tion, but we certainly think that the cases in which 
a wife should be permitted to receive “ support 
from two husbands at the same time” will be ex- 
tremely rare. 


In this connection it is proper to call attention 
to the fact that the legislature, at the last session, 
amended subdivision 2 of section 1759 of the Code 
of Civil Procedure, so as to authorize applications 
to annul, vary or modify provisions for alimony at 
any time after final judgment, whether heretofore 
or hereafter rendered. There is, therefore, now ex- 
press authority for annulling or varying an allow- 
ance for alimony, although the original judgment 
did not provide for its own modification and al- 
though it may have been entered before the exist- 
ence of any general law on the subject of 
modification, — New York Law Journal. 


It is announced that Sir Nicholas J. Hannen, 
chief justice of the Supreme Court at Shanghai, 
has died from the effects of pneumonia with com- 
plications. 
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‘ THE MERCHANT OF VENICE” IN THE 
QUEEN’S BENCH DIVISION. 


R. JUSTICE DARLING said, in a recent 
money-lending case, that Shakespeare must 

have been “making law” when he represents 
Shylock insisting on his legal right to have “a 
weight of carrion flesh” for his three thousand 
ducats. The reason the learned judge gave was 
that it must have been contrary to public policy 
to exact such a penalty. “ Public policy” was 
once described by a learned predecessor of Mr. 
Justice Darling as a “rather unruly horse to 
ride.” No one would be inclined to impeach the 
propriety of the maxim Currat lex when public 
policy, as judicially interpreted, prevents the muti- 
lation of an Antonio at the instance of a Shylock, 
and it is additionally felicitous since Shylock could 
only have recovered his debt of three thousand 
ducats in the High Court. A modern authority 
has observed that the tendency now is to look at 
society by the historical method, because it fits in 
with certain dominant conceptions of natural sci- 
ence. History would almost seem to vindicate 
Shakespeare on this occasion from making bad 
law, however faulty his history may have been on 
another occasion, when he said that Julius Cesar 
was stabbed in the capitol. It must be remem- 
bered that in “ The Merchant of Venice” Shake- 
speare worked upon a rough model already 
prepared for him. In Shakespeare’s day the Jew 
was hated as much in England as in France, as we 
may infer from Marlowe’s “ Rich Jew of Malta.” 
But the Jew was banished even in England from 
1290 till the commonwealth. Shakespeare’s 
“Merchant of Venice” was first written and 
acted in 1594, but it exhibits a close resemblance, 
in some of the circumstances connected with the 
bond, and in the scene of the hero’s adventures 
being laid at Belmont, to the tale of the fourth 
day of the Pecorone of Ser Giovanni Fiorentino. 
The Pecorone, though printed in 1550, was writ- 
ten nearly two centuries before. A translation of 
it was extant in Shakespeare’s day. The story of 
“The Merchant of Venice,” therefore, is derived 
from an Italian medieval source; and the question 
arises whether the public policy of the law at 
Venice in the fourteenth century was of so en- 
lightened a character as to support the contention 
that it could not have contemplated the mutilation 
of a debtor. Public policy at Venice, in the days 
of the conspiracy of Marino Faliero, which oc- 
curred at or shortly after Giovanni Fiorentino 
wrote the Pecorone, does not seem to have been 
distinguished by unctuous rectitude. The mediz- 
val Venetian conscience, if it strained at the gnat 
of mutilating debtors, swallowed the secret sen- 
tences, the State inquisitions, and secret sessions 
of the Great Council of Ten. Marino Faliero 
was a sort of Catiline, and, since the insurrection 





of the latter was to a large extent inflamed by 
the severity of the Roman law of debt, it may be 
that Faliero’s conspiracy was due to capitalist 
oppression, and that the latter found literary ex- 
pression in Ser Giovanyi Fiorentino’s song Peco- 
rone. As a Latin country, Venice was certainly 
governed by the Roman law —the one system of 
law endowed with most vitality. The Law of the 
Twelve Tables undoubtedly contemplated (Table 
III, sect. 6) the mutilation of the debtor, at the 
instance, however, not of one creditor, but of 
several. According to this extraordinary pro- 
vision, while Shylock could have assisted in cut- 
ting Antonio to pieces, he could not have 
complained that his share of the corse was not in 
propertion to the debt. The Law of the Twelve 
Tables was called carmen necessarium, and chil- 
dren, we are told, learned it by heart. Though 
not a dramatic poem, the Law of the Twelve 
Tables is considered by some as a poem. The 
poetic beauties scattered in profusion over ‘“ The 
Merchant of Venice” may be regarded as only 
an echo of the rythmical cadence that Ortolan 
notes can undoubtedly be traced in most places in 
the Twelve Tables. Lacunz in “ The Merchant of 
Venice” would probably reveal that Shylock 
founded his most forcible appeal on the Law of 
the Twelve Tables, panegyrized by Livy, Tacitus 
and even Cicero as the perfection of human wis- 
dom. In his introduction of such a fearful penalty 
as that of exacting a pound of flesh from a debtor, 
Shakespeare was possibly only giving expression 
to the national prejudice against Roman law that 
our history demonstrates to have existed —a 
prejudice of which another »English classic, 
Junius, was not slow to avail himself in his attack 
on Lord Mansfield little more than a century and 
a half later. — Law Times (London). 


—_———_>___—_ 


NOTICE. 


YHE present session of the Court of Appeals 

will terminate Friday, May 25th. 

The succeeding session will be held at the vil- 
lage hall in Saratoga Springs, commencing June 
4th, and will continue three weeks. During the 
month of June the daily sessions will commence 
at 10 A. M. 

Appeals from orders (Rule XI) should be no- 
ticed for June 4th. Original motions will be 
heard orally on June 4th only, but may be sub- 
mitted by both sides on any Monday when the 
court is in session. 

The October session will be held at the capitol 
in Albany, commencing October Ist. 

The attention of attorneys is called to Rule VII, 
which will be strictly enforced. 

W. H. SHANKLAND, 
Clerk. 
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Legal Hotes. 


The Supreme Court, Appellate Division, in New 
York has recently had occasion to render a de- 
cision on the question whether the trustees 01 
funds may lawfully invest them in the stock of an 
industrial combination. The trustees of the estate 
of one Alvah Hall, who was a manufacturer ot 
umbrellas, put $25,000 of the money into deben- 
ture stock of the umbrella company, which col- 
lapsed after two years’ existence, and the 
surrogate, in settling the accounts of the trustees, 
declared the investment illegal and unauthorized, 
and refused to credit the trustees with the amount 
of the investment. From this ruling by the sur- 
rogate the trustees appealed, and thereupon the 
Appellate Division said: “ Here the money of the 
estate, part of which belonged to infants, was 
really embarked in a business enterprise of a 
novel character, involving great risk, as was 
shown by the collapse of the umbrella trust after 
a life of only two years. It seems a misuse of 
language to apply the term security to the deben- 
ture stock which was issued to the appellants as 
evidence that they had put the money of their 
ces{ui que trust into this enterprise. The transac- 
tion was in no true sense an investment in any 
security, as contemplated by the seventh para- 
graph of the will, but was really a contribution ot 
money of the estate to be used as capital in a 
risky industrial undertaking.” The trustees are 
therefore compelled to make good to the estate 
the sum so wrongfully invested and lost. — Al- 
bany Argus. 

A correspondent who points out that it is custo- 
mary not to allow a wife to attest her husband’s 
execution of a deed, inquires whether there is any 
warrant for this at the present time. The current 
doubt as to the competency of the wife appears 
to be a relic of the old rule which precluded a wife 
from giving evidence for or against her husband 
in proceedings to which he was a party. ‘ Hus- 
band and wife,” it is said, ‘‘ are considered as one 
and the same person in law, and to have the same 
affections and interest; from whence it has been 
established as a general rule that the husband can- 
not be a witness for or against the wife, nor the 
wife be a witness for or against the husband, by 
reason of the implacable dissension which might 
be caused by it, and the great danger of perjury 
from taking the oaths of persons under so great 
a bias and the extreme hardship of the case” 
(Bac. Abr. tit. “ Evidence” [A] [1]). It was a 
singularity of the old law that, in its anxiety to 
prevent perjury, it frequently frustrated justice by 
shutting out the only available testimony. In re- 
cent times we have gone upon a different prin- 
ciple, and the sources of admissible testimony 
have been greatly increased without, it is believed, 
in the result increasing perjury. The Evidence 
Act, 1851 (14 & 15 Vict. c. 99), which made the 





parties to civil proceedings competent witnesses, 
was held not to alter the rule as to husband and 
wife (Stapleton v. Croft, 21 L. J. Q. B. 247), but 
the omission was cured by the Evidence Amend- 
ment Act, 1853 (16 & 17 Vict. c. 83), which ex- 
pressly made the husbands and wives of the parties 
to civil proceedings competent and compellable 
to give evidence. Since this latter statute there 
has apparently been no reason why the wife of a 
person executing a deed should not be an attest- 
ing witness except in cases where by any chance 
the deed may lead to the institution of criminal 
proceedings. Upon this ground it has been sug- 
gested that the execution of a bill of sale should 
not be attested by the husband or wife of the 
grantor (Weir on Bills of Sale, p. 310), though at 
the present time such a witness would be com- 
petent, but not compellable, to prove the execu- 
tion. Where, however, there is no possibility of 
criminal proceedings, the wife seems perfectly 
competent to attest her husband’s deed. — Solici- 
tors’ Journal. 


English Hotes. 

Sir Henry De Villiers, chief justice of Cape 
Colony, and Lady De Villiers have arrived in 
England, 

Frederick William Bailey, a solicitor, has been 
sentenced at the Old Bailey to six months’ hard 
labor for fraud in connection with mortgage 
deeds to secure the sum of £250. The prisoner, 
who was recently in practice in Lincoln’s Inn 
Fields, obtained the deeds under the pretence that 
the mortgagor was desirous of selling the prop- 
erty. 


Sir John Bridge died on the 3d inst. after a few 
weeks’ illness. He was the son of Mr. J. H. 
Bridge, of Dover, was educated at Trinity College, 
Oxford, and was called to the bar in 1850, when 
he joined the then Home Circuit and obtained a 
good practice. In 1872 he was appointed police 
magistrate of Wandsworth, being subsequently 
transferred to Southwark, and finally to Bow 
street; and in 1890 he was appointed chief magis- 
trate. Of his admirable discharge of the duties of 
that responsible office there is and has been but 
one opinion. He resigned the office in 1899. 

A correspondent writes to the Autocar that a 
few days ago he saw the high sheriff of a county 
in the west initiating the chief constable into the 
delights of riding a motor tricycle, and also a few 
days after instructing a well-known parliamentary 
lawyer in the same noble art, and they proved apt 
pupils. These were only two of his many con- 
verts. The high sheriff himself is an expert in all 
road locomotives from a fourteen-horse-power 
plow engine to a tricycle, he having built a steam 
carriage in 1875, and, what is more, he has run it 
ever since, through acts of parliament, with suc. 
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cess. He is also a great road reformer, and has 
stirred up his county to the liberal use of steam 
rollers. — Law Times. 


Sir John Bridge, says the Pall Mall Gazette, had 
a great antipathy to hearing cases in which women 
were charged with assaulting others of their own 
sex, and this idea was borne out by his treatment 
of one case that came before him. Four women 
had summoned an equal number of other females 
for assault. Sir John sat aghast when the case 
was called on. All the ladies bore marks of battle 
on their faces, and the case bade fair to last an 
hour or two. Fortunately, the chief magistrate 
saw his way out of the difficulty. “‘ Here,” said 
he, diving his hand into one of his capacious 
pockets, “is half a crown. Go and buy a cup of 
tea with it. Talk over your little differences, and 
become friends.”” The “lydies” went. So did 
the half crown, but if rumor be not a lying jade 
that half crown purchased something stronger 
than tea, 


There was a rumor afloat last week that Lord 
Russell of Killowen was going to the Cape in 
order to try the Dutch rebels accused of treason, 
says the Law Times. That such a step has been 
in contemplation we cannot for one moment be- 
lieve. It is only necessary to observe that the 
Roman-Dutch law by which the accused must be 
tried is entirely different from the English crim- 
inal law, and none of our judges, so far as we are 
aware, have had any practical experience with its 
intricacies. Further, such an appointment would 
be a serious reflection upon the probity and capa- 
city of the judicial bench of South Africa. Sir 
Henry de Villiers, chief justice at Cape Town, is 
known and respected by friend and foe. His posi- 
tion as mediator at the time of the Jameson raid 
saved both the Transvaal and this country from 
unfortunate complications. Mr. Justice Buchanan 
is also a judge whose years of service have earned 
the respect and esteem of the Dutch as well as 
the English. It is unnecessary to mention other 
names, but the list could be prolonged. At a time 
when a better understanding with our colonies is 
being advocated in the highest places, it would be 
extremely ill-advised to cast a direct aspersion 
upon the integrity of the administration of justice 
in any one of them. 


Legal Langhs. 


“Gentlemen of the jury,” said an Irish bar- 
rister, “it will be for you to say whether this 
defendant shall be allowed to come into court 
with unblushing footsteps, with the cloak of 
hypocrisy in his mouth, and draw three bullocks 
out of my client’s pocket with impunity.” 

“ Remember, witness,” sharply exclaimed the 
attorney for the defense, “ you are on oath.” 

“There ain’t no danger of my forgettin’ it,” re- 








plied the witness, sullenly. “I’m tellin’ the truth 
for nothin’ when I could have made fifteen shil- 
lings for lyin’ for your side of the case, and you 
know it.” 


Sir Algernon West, in his “ Recollections,” 
gives some good stories related by Lord Herschel. 
He told how in sentencing a forger of bank notes 
to death a certain judge had said: “I can hold out 
no hope to you of mercy here, and I must urge 
you to make preparation for the next world, 
where I hope you may obtain that mercy a due 
regard to the credit of our paper currency forbids 
you to hope for here.” 


en 


Literary Botes 

Little, Brown & Co. published on May 12 “ For 
the Queen in South Africa,” by Caryl Davis Has- 
kins, a collection of interesting short stories, each 
having to do with some incident of bravery. The 
titles are: “ The Full-Back Tells the Story;” “ The 
Unrecorded Cross; “The Winning of the 
Sword-Knot;” “ At the Zariba;” “ Judge Not;” 
and “ Blood Will Tell.” 

William Stearns Davis, the author of “A 
Friend of Czsar,”’ is the grandson of Wm. A. 
Stearns, for many years president of Amherst 
College. The writing of such an ambitious his- 
torical novel has demanded a pretty thorough 
reading in the classics none too common in these 
days. The author is now twenty-three and is still 
a senior at Harvard. He wrote his work when he 
was twenty-one. The Macmillan Company pub- 
lish it this month, 

The Macmillan Company will publish within the 
next few weeks seven novels, some of which are 
sure to claim a very wide attention on their ap- 
pearance. Mr. James Lane Allen’s “ The Reign 
of Law; A Story of the Kentucky Hemp Fields,” 
for instance, and Mrs. Flora Annie Steel’s 
“Voices in the Night; A Chromatic Fantasia,” 
also will be welcome to those who have read her 
successiul novel, “ On the Face of the Waters.” 
“As the Light Led,’ by James Newton Baskett, 
author of “ At You All’s House,” is another book 
by this novelist of Missouri life. “ The Banker 
and the Bear; A Story of a Corner in Lard,” by 
H. K. Webster, is a stirring romantic love story 
which runs its course through some exciting epi- 
sodes in the Chicago chamber of commerce. “A 
Friend of Cesar” is an historical novel by Wm. 
Stearns Davis, who, by the by, is a grandson of 
the late President Davis of Amherst College, and 
at the early age of twenty-one has written a book 
in which scholarship is blended with skill as a 
novel writer in a rather remarkable way. “A 
Breaker of Laws,” by W. Pett Ridge, and “ The 
Bennett Twins,” by Grace Marguerite Hurd, com- 
plete the list. 





